
FROM CORPORATION TRUST (TJE) j ;, ~13’ 98 09: i@‘T. 09:13/M 356!004141 p 9
‘,. L

(iv) ~&NC  OT py BUY dividend on the Series A Pteferced St&, S&s B
Prchsqj Stock or the Common Stock unless such dividend is paid in the form ef shams ofthe
Common Stock; or

(v) r7zpw%m or redeem any shares of the Common SW& or of the Series A
Frefened Stock, iacludin& without litni~oq repurchases made from Clayten A. Thomas, Jr.,
Bruce W. Bedoarski, @k Mcndes, Peter 3. Collo~ll and Corlyn A. Marsan, but otha than
repurchases made from 0th employees or consultants in conneaian with their tenaination of
employment or eonsuhing seruiees, & tie c&e may be, or iu ae&daoce  wiph the terms oftbe
Cmpora!ion’s F$ht of First Refw! as set froth in the Amended and P&Wed fuvestor Rights
Agreement  kween t?x Cmpor@n, the holders oftid prefwrcd Stack and certain holders of
Chmmm Stock, dared May lS,t998.

(9 The Co6potation shdl not, without the writren consent or at%nu8+e vote of the
boldm of a majority the then outsttinding shares of sties A Preferred St&& given in turicing  or
byv~atameetin&~~orvbting(~~casemaybe)togethecesac~

(i) prior to De+r@ 31,2000, engage in an Aquisitien Eves urdoss ti
wine of the Corporation bss.r.d on such transaction is $Qurd to or exceeds %30,000,000  and the
proceeds receiW by the Corporation are in Gash or securities pubhcly traded on a recognized
United States se&es exchange;

(ii) autbxize, create or issue any shares of stock, or securities exchaugeable
for, convertible into or etidcncmg the right to purchase any shares of stc&.,  having rights,
prefezemxe or ptitieges (mcluding Witbout  lirnita$on, redemption rights or tit&s of an&
dihmon protection) superior to or on a parity titi that of the Series A Preferred Stock, including,
without limitation, autho&aIion or isWance of additional shares of Series A Prt?ferred Stock;

(iii) amead, alter, or repeal the Corporadon’s J3yhws (ii&ding, tithout
limit&Q Article 2 t&.x@ or this Certi&ate of Incorporation so as to mat&ally affect the
preferences,  special rights or other powers of the Series A Preferred Stock;

(iv) ,decJam 01 pay any dividend on ti Series A Pzeferrcd So& Series B
Preferred St& or th&mmon Stock unless such dividend is paid iu the form of shares ofthc
common stack: or
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between tJ+e Corporatiort, the holders of the Preferred Stock and certain holders of Common
SeQckdatcdMay  I&199&.

@) Thc Corporarion sbd not, witbour the consent or aflitznarive vote of a majority of
the Board of tiectors, given h writing or by vote at a m&g:

(9 incur wuior and subordinated jndebtedness that in the nggq+ w=-wls
tie greater of(x) four times the CorporaUn’s earnings before interesr, taxes, +htion and
amordzaeim and (y) S3O,OQO,OOO;  or

(ii) make capital expenditures &at exceed $ I .5,000,000 per aonum

4. Opriomal Conversion. De holders of tic Prcfared Stock s.baU have corwezsion
rights a5 foIlQws (the “Conversion RigheY):

(a) m E&h siwe of Preferred Stock shall be convertible, at the option
of the holder thcreog at any t& and finm time to time, into such aumber of fully paid and
nonwessable shares of Common Stock as is dewed by dividing the applicable Original
Purchase FYice (as de&d below) by the Canversiioa PI& (a5 deft& bd0wj in cffrxr at the
time of coriversion. The Ori@nal  Pwcb&c Price of the Series A Pref& Stock sMl ,be %
3.425. The Oelginal  Ibrobaw Price of the Series B Preferred Stock shall be $3.085. The
conversion price at tich shsres of Common Stock shall  be deliverable upon conversion of the
PteM Stock without tie payment of additional consideration by rhe hoHer thcwf (the
“Conversion Ric+?j shall initially bc 9 3.425 for the Series A‘heferred Sti and $3.085 for the
Series B Prefwred Stock. Fach initial Conversion ,price, and the rate at which shates ofPref2rred
Stock may be converted iato shares of Common Stock, shall be subject to adjus-tmeti  as proMed
below.

In the went of a notice ofredemption of spy sbrnw of Preferred Stock pursuant to
Se&m 6 hertz& the Conversion Rights of the shares designated for rademptioo shall %zr&atc
at the close of business on the fifth full day precediag the date t&d for redemprion, unless rhc
redemption ptice is nor paid when due, in which oa5r: rhe Cw&on W&m f0r such shares  &all

eonthe until such price is paid in full. In the event of a liq$arion of rhe Corporatioq &
Cowersion  Rights shall <en-&are at r& &se ‘of business on the first fal1 day preceding the dare
iixed for @to payment of any amounu disaibutable on liquidation ro rhe holders of Pref&rcd
Stock.

@) m NO feactional  shares of Common Stock shall be issued upon
cawasion ofthe Preferred Stock In lieu of any tjractionai &ares to which the holder would
othawisc be entitled, the Corporation shall pay cash equal ev such Won multiplied by the rhen
effecxive applicable Conversi~1 Prjcc.

WAsH01A:~273373:2:05lr9148
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(0 h order far a holder of Pr&rrcd Stock to convert shares of I’r&md
Stock into shares of Comrnoa Stock such hol+r shall sun-e&r  the wtificete or wxtificates  for
such shares of Preferred Stock at the c&ice of the wnsfer agent for the Pro&red Sto& {or at the
priucipaI of&ze of the Corporation ifthe Corporation set-935  as its 0% transfa agent), together
with *@en notice that such holder elects IO converr all or any number of the ahares oftbe
Preferred Stock reprcse~d by such certifcare  or certifiam. Such not& shall smte such
holder% name or the names of the nominees in which srpch holder tishes the uxlificare or
certlfim for shares of Common Stock to be issued. If required by the Corpotatiod, ceaifrcates
sturmderd  for conversion shall be endorsed or accompanie~4  by a wriaen instrum~t or
iusmtmu~ts oftxansfer, in form saqisfhc#ry to the Corporation, duly executed by the registered
holder or hi5 or its attomey duly autbmizcd in wriring, The date of receiPr of such cert&atea
and notice by the tran&r agent (or by the Corporation if the Corporadon 8er-w as ils own
Wausfer agent) shall be the couwsim~ date (“Conversion Date”). The Gqwration shall, as soon
85 practicable  a&r the Conversion Dare, issue and deliver at such 0f3%e to such bolder of
Preferred St+& or to his or its nom@* a cerrificate or certificatea 6x the number of slwes of
Common Stock to which such holder shall be entitled; together with c&sh,in lieu of any fiacdon

ofasham.

(ii) The Coqwratiorr &II at ail times when the Pmibrmd Stock sbaU be
ora$tanding, reserve and keep available out of its authorized but ur&~~& stock for me purpose
of effecting the cor~eraion of Preferred Stocrk, such nmriba of its duly aulnormed sin%% of
Cptmnon Stosk as shall morn time to rime he sufficiem to effect the conversion of all outsrendiug
shares of Preferred  Stock. Before t&t~g any aetion which would cause an adjustment reduciag
the Conversion Price befour the- theztpar value of the shares of CYomrnon Stock issuable tqmrr
convcrsim of Prefened Sroclq ibe Corpn-atiorr  will take any qorporate action which may, in the
opinion of its COUIEX~, be necessary in order that the Corporation may Midly arid legally Issue
fully paid and nonassessable  shares of Common Stuck at such adjusted Cowersion  Price..

(iii) Upon any such conversion, no adjustment m the SppIicable Conversion
price shd be made for any accrued and unpaid dividends on Preferred Stock srmw&red for
conversion provided that all wrwd and unpaid dividends shall remain payable pumuent to the
term.5 0fSscrion 1 above.

(iv) All shams of Pretbrred Srock which shall &we been smrenJered for
convcmion as herein pruuided shell no longer be deemed to be o~mmmhngand all rights titb
respect to such shares, in&&g the rights< -fI any, to receive notkes and,tu +otc, shall
immeditiy cease and tennieete on the Conversion Date, except only rhe right of the holders
thereof [o receive slw+ of Cornman St@ in e&range therefor and papent of any accrued +
ur@d dividends on the shares of Preferred Stock exchanged Any &es of Preferred Smck so
converted shall be r&red and -led awl shaJ1, not be:reissued and the Corp~mtion may from
time to time @Ice such appropriate a+tiori as may be necessary  to r&m ihe autborizod Preferred
Srock accordin&. ,,’

-IO-
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m. For puposes  of this Subsection 4(d), the following
definitions &a2ppIy:

(A) “optioll” shall  mean rig&:. options or w-amults to subvcribe for,
purcbsse or otberwis& acqufrc Comrim~~ Sfock or Convertible Securities, cxciuding options
granted to employees or SO&UIWII~S of the Corporation pursuant to an option ghm or other
pmmgemenrs  adopted by cbe Board of Directors~ to &quiz up to a maxi&m of 2411,698
shares of Common Swk, such numb?~ of shares &Ang effect to the S+JX& Split, ss owtanding
on tke date hereof (subjecr  to appropriate adju&wnt for any stock dividend, stack Split
combination or other similar recepitaliion affecting such shares)).

m “Ckiginal Issue Dare” shall mean the date on which a slxae of
Series A P&erred Sfock or Sties B Pref&red Stock, as applicable. VW tist issued.

(Cl “Convertible Securities” shall mean any evidences of inde~ess,
shares or other r~tics directly or indirecrly  conwrtiile into or exchangeable for Common
StOCk.

6') “Additional Shares of Common Stock* shall mean all shares of
Common Stock issued (or, pususnt to Subsection 4(d)(iii)  below, deemed to be issued) by the
Corporation atIer the Series B Original Issue Date, other &an shares of Common Stock issued or
issunble:

(T) upon conversion of shares of Preferred Stock ourstanding
on the Saks B OrigiaaI Issue Date;

@I as a ~vi,dcrui or distribution on PKf~cd Stock:

disaibun’on  on hares of c
(TQ by .reason of a di*den& stock spli& split-up Or o&r

o&non Stock excluded hnn the d&&ion of Adiiirional S&res of
Cmmon hock by the t&going clans (I) a+ ,m or this clause (IQ; or

(IV) upon the. eiercst of the opt&3 excluded Gom the
definition af “Option” in Subsection 4(d)(i)(A).

(ii) .Nov. . . No adjustment in the number of
shares of Common Stock into which Preferred Stock is corwztible shall be made, by adjwrment
in the npplksble Conve&w Price thereofi (a) unless rhe considcr&on per share (determined
puIsuant to Subsaction 4(d)(v)) far an Additional Share of COmmon Stock issued or deemed to
be issued by tic Corporation ig less than the appIic&lc Conversion hia in effect on the date of,

W/4sHo1A:127373:2:0SH9/8.9
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aad immediately piiof to, the issue of such Additional Slmea, or @J) ifprior to such issumce, the
Corporation receives writteu notice from the l&Mess of at least two-W& (20) ofthe then
outstanding shes of each of the Series A Ptefamd Stock and the Series B Prefmcd Stock
agre.eing I!J@ DO SJ& adjustment sbdl be made as the muIt of the issuance of Additional Shares
of common Smek.

, . .( i i i )  

(A) &&p~&. Ifthe Corporation at my tiUIe
or from time to tlmo afbsr the applicable Original Issue Date shah issue any 0prion.t or
Couvmiblc Sccurlties ot shall fix a record date for the determination of holders of any class of
semities e&led to receive my such O@lons or Convertible Securitice, then the maximum
number of shares of Common Stock (as set forth in the insuument r&&g thereto yithoti rcgatd
UI any pro~Uon contained therein for a subsequent adjuttmeat of such number) issuable upon
the oxetcisc of such options or, in the case of Convertible Sccuritles and Optlous them&r, the
~~axion or e&change of such Convertible Securities, shall be doomed u3 be Ad@iod Shares
of Common Stock issued as of the time of such issue or, in cade such a record dare shall have
kcn fixes& as of the close of business on such record date. provided that Additional Sharps of
COtrnIIOn  Stock shall oat be deemed to have been issued unless the consldesation per share
(deter&& putsuant to Subsettion. 4(d)(v) hereof) of such Ad&tional Shares of Cormnon Stock
would be legs thau the applicable Conyersion Price in effect on the date of and iuunediatcly prior
to such issue, or such record dste, as the case may be, and provided further that in any such case
in which Additional Sbarcs of Corrunon Stock are deemed to bc issued:

0 no t%rther adjustment in the applicable Conversion  Price
shall  be made upon the subsequent issue of Convertible Securities or shares of Common Srock
upon the exercise of such Options or conversion or exchange of such Converrible Securities;

(11) if such Options or Convestible Seeti.ti~ by their tenus
provide, arirh the passage of time or odmwise, for any incrwse in tie consideration  payable to
the CorpWion, or decreae in the nutnber of shares ofconunon  Stock &u&lc, upon the
exercise, conversion or exchange thereof, the ap$icable Conversion Price computed upon U.u
original issue tbercof (or upon the occurrcnct  of a record date wirh.  respect thereto), and any
subsequent adjustment based thereon, shall, up& any such iamase or dacresse beaming
effective, bc recomputed to reflect such increase or decrw-e tiofar as it affects such Options or
the ti.gMs of conversion or exchange under such ConvertlbIe Securities;

011) no readjmmenc pmsuant to clause (IQ above shall lmvc the
effect of increasing the apphcablc Cowersion Price IO a~ m~~unt  which  exceeds the Ioyer of(i)
the applicable Cowets~n  Price on tbe tigjnai ndjusrmcnt date. or (ii) the applicable Conversion
P&s that Wodd have fluked &out any ~issuanco of Additional Shzues of Corrunon Stock
between thb original adjuttwnt  date and such readjusttnent  date; and

” l,2-
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(WV) upon the expiration or remrination of any unexercised
Option, the applicable Conversion Price shall not be readjg%xl, but the Additional Shares of
Common Stock dwmed issued as the re&t of the original issue of such won shall not be
deemed issued for the purposes of any subsequent adju~hnent of the applicable Cowersirsion price.

. ,.
0 tikrntheewrttlmrbe

Corporation at any time 01 from time PO time & the appfieabLe’&ighai  Issue Date shall
&&te or pay any dividend on ihe Common Stock payable in Common Stock or effecx a
subditiin  of the owrauding shares of Common Stock (by re&ssi$cation or orhewise &UI by
payment of a dividend iu Common Stock), then Additional Shares of Gwwn Sro~k shall be
deemed to lwe been i5sucd:

0) in tie case of auy such dividend, mdiafcly afIer the
close of business on the record dax for cbe determination of b&ers or any class of sewcities
entitled to receive snch ditidend, dr

(lI) in the case of any subdivision, at tie &se of business on
zhe dme iromediidely prior to the date upon which such corporate action becomes effmive.

If such record date shall have !xen fixed and such dividend shall
not b+ve been silly paid on rhe date fired thwfor,  rhe’adjant  previously made in the
appliatble Conversion Rice which beceme effective on such word date shall be CanceIod as of
the close of business art such record date? and there&e-r rhe applicable Conversion Price shall be
adjusted psuanc to this Subsection 4(d)(Z) as of the tide 4fac?ual  payment of such dividend.

(A) Issuance In the evem the Corporation shall issup
Additional Shares of Common Stock prior to the &dic&ble Full &&et Date (a d&u& below)
(including Addjtipnal &es of Common Srock,dwmed to be issued pursnanc to Subs&w
4(d)@)),  v&out consider&ion or fobr a,,consideration  m share less @an the qpliible
Conversion price in e&ct on the date qf and inun&iawJy prior to $IJI$ issue, then and in such
event, sueb Conversion~Price  sbail be ~-&wed, &curren?ly with such is&, to a ptice equal to
the consideation pet ‘s&cm ior such ,%ddition&Shares of Gxnmon SW& efG%Jve as of dte date
of the issugnce of 6uc.h Add&oral Shzxe% of Capnon Stock; provided Rabat in tie event the
bp~mtion, without receiving sny moderation,  decl+zs a &idend on Common Stock payable
in ComlnOn  ~Cock 0t ‘effects a sub&vision of&e outstag@ *es of Co&on Stock into a
WW mptber of sh~s of Ccwxnon S&k, the Convention Price in effect immediately prior to
such stock ditidend CT ~bdivisiqn shalt on the date ihat Additional Shares of Common.~Stock
are deemed igswd puramut to Subsectioh 4(d)@)(B), be decreased propotionatelp.  and
pbided fkher, that de ipplifable Cotiersion Price sMI nor be M) red&d at such time if the
amount of such reducticbll would be an a@wnt less than SOS, but any such amount yhall be

- 13 -
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c&ed forwmd amI reduclim ti respect that0 made at tbc tic of aa8 togdw arirB. my
sihequetit  reduction &ich, rogethcr with such amounr and any other amount or amountr 60
ctied fe &all aggqate S.05 or more. The “Full Rachet Date” for the Series A Prcferr~I
Stock shall mean May l&1999, ‘The “Full Recher ‘Da@ for the Series B Preferred Stock shall
mean Novombcr 14,1999,

09  Notwihding
anything contained in Section (A) above to the contrary, in the evmt the ~rporation  ShalI issue
Add&d Shares of ‘Common Stock solely to any Uldas ofthe Sties A FT&rred Srock or the
Secia B Pr&rred Stock prior to tbe applicable Full Dacha DEW (includiug Additional Sbaes of
Commou Smck decmcd 10 bc issued pursuant to Subse~&n 4(d)@)), w&out considerat& or
@I a conaidcration per share ltss tbau rhe applicable CXXNIL%~,  Prioe,iu effect on the daze of aad
imhediatdy prior to such issue, then ad in such event, rmch ConveSon E’rice  shaI1 bc reduced,
concurrently with such &we, to a price equaLfo  fhe gseatpr of(x) the co&Jeratiou per share for
suoh &iditional Shares of Common Stock effeaive ax of the date oftbc issuau~ of such
Additional &ares of Common Stock or (yJ he Slwre Fair M&t Value (as defined below);
protidcd.&t  tie applicable Conversion Price shall not be so reduced SI such rime if 0x Bmount
of such reduction would be an mount less than KOS, but any such amount shaU be cacried,
fonvard and redtiou titb re~cct d&to made at the tirqe of and together with any subsqueut
reduction which, tog&m with so& amount &d any oiher tiount or amounts so caxried
forward, til aggregare S.05 or more. The “Share F& M@rket ZTaluc” stil mean the r%ir m&et
value of+& of Common Stock on the date of and &&iiiely prior to such issue to bc
determined by disintaesrcd appmisal f&o whiqh is a member of a rccogni& pro6essio~
associarion  reasouably acceptable u the Corporation and rhe holders of a majority of the
PFefened Stock. If the pa&es are tu&le ro agree on z+ appraisal firm within 20 days afucr the
issue ofstock, a &m shall be selected by Jot from the roptier investment banking t%ms, atIer tie
CarporaIion and the ttblders of the P~&wxI Stock have each eliminated one S@I fum. The
selected appraisal fm SbirlI then make a determinqion of the S&are Fair Market V&c. I’&
s&&on aud dew% of the appraisal f@m shall be m and bhding upon aI1 parties. The
expenses d&e @sal tirm shall  bc borne by t& Corporazion

(C)  In the event the, Corporation &all issue
)ititiord Share~of dmtunon’ Stock oh, or a& the qplicablc Full Rachet Date @n&ding
Additional Shares ofhm~m Stock deemed td bc is&d pu.r&t to Subsecti& 4(d){iii))i,
WitbOut amkdersdon or for a Consideration per share less than the applicable Conversion Price
in effect on the date of and irnmdiate~y priot to such isaw, then and in such CWII~ such
Convet+n Price shall be r&u&, Foncuxrcntly  with such issue, to B p+e (c&xl& to the
neatest cent) dctcxmincd by multiplying such Conversion P&s by a fracfion, the mmxxator of
which SW be he numbq of shrsa ofC+nmon Stock q&a&ing immediately prior to such
issue plus the number of sharps: of Common Stock which tbeaggregate tide&ion re&ed by
tlte COIPO~OO for +hc toti number of Additional Shares of (3-n Stock so issued would
purchase & such cOnv@‘ioa Price; and tie denomina@r of which shall be the nlrmber of shares
of Commm Stbfk ou@ndiug  immcdi$ely prior ro such &xue plus zhe number of suqh

-14-
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A@itional Sham of Common Stock .so issued; provided that, for the purpose oftI% Sub&ou
4(d)(iv), all shares of ‘bmm Stock issuabIe upon cowersjon of shares of Preferred Swk or
oths Conveitiile  Securities and upon Gcetoise of op&ns or watra@ outs- ium.tiIy
prior to such issue shall be deemed to be oQtmding,  and immediately after any Additionei
Shares of Common Stock are demoed issued putwant w Sub$cction  4(d)(iii) (whethoe or not
excluded &nu the de&i&n of “Additfonal Shares of Common Sto&’ by virtue ofcI~ws (IQ,
(I@ and rrv) of S~bsc&~ 4(d)(i)@)), such AdditiouaI Shares of Common Swck shall be
dccmeci to be outstanding; provided fur&, that in the went the Carporatiorr, Mhout reccivIng
any mnsidmation, de&es a dividend m Common Stock payable in Comnoa Stock ar effects a
cltbdivisioa of the out&m&g shares of Common Stock iti a greater number of shaxs of
Common Stock, the Convetsion P&z in efiem Immtdiately  prior to such stock dividend or
subditision  shall, on the dirte that A&¶i?onaI Shares of Cmnmon Stock me deerued issued
pursuant to SuWction 4(d)(iii)@),  be dccr+a&l propotionately,  and prwidcd further, that TIE
applicable Conversion  Price shall not be so rcdweci at such @.inc if the amount of such rc&ction
would be an amount less than St%, but any cu& ~IIIOI& &dl be cm&d forward and tedueti~n

with Psm &2reto made at the time of amI together with cay subsoqucnt reduction which
together with wh amom and my otbm mount or amounts ao e&tied forward, shall aggregate
S-05 or mare.

(v) m. For pwpc&s of&Is Subsection 4(d), the
consideration rcceiwi by the Corpom&o fbr the issue of my Addi&onaI SWcs of COIWXW
Stock shall be mmputed as foJIows:

(A) m: Suchcopsidewion s h a l l :

0 insofir w it comIsts of cash, be computed at the aggregate
of CaJl IW&V~ by the C&notation, excluding a~~~ounts paid or pay&e for accrued &est or
acolued dividends;

01) im9faI as it cmsists of poptp o@cr than  cash,  be

co~~puted at the fair market value thereof at the time of au& iswe, dewmimed as of the close of
husimw on the date ofcomptdation bared on the closing price fof SU& praperty on the prim&I
ISIS& on which such ptopnty tmdes or, if w is wo established ,market fo* .SV&J property, as
d+xtnkttd  in good faith by the Board of Directors; and

P-Q in the evtnt Addidoual sbarcs of Common Stick an? issaed
togttk With 0d.W ShZUes M SesXnititS Or 0th axstts offhe Corporarion fpr cowibtin whi&
coven botli. be ti p$opmtion of such consideration so pxeived, computed as pxwided in
dawes (r) and (KI) above, as d-in good f&h by t& Board of Dircctom

(B) -We Stem The co-on per shq
received by tin Corpodion for -4dditionaI &arcs of Common Stock deemed to have been issued

:

-IS-
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pursuant  to Subscctioa d(d)(iii)(A), relating to Optims and Couvertible Securities, &II be
derminedby dividirJg

0 the ti am~not,  if any, rece+d. or receivable by the
Ccqmaiiun as cm~~ideration for tie issue of such t3ptions  or Comestible Securities, plus the
minimum aggregate amoptt of additional consideration (as set forth in the instmme~ts relaring
iheretc, without  regard to 808 pro~n u~ntqhcd  t&rein for a subgpquent Bdjusrment of such
eaisideralion) payabIe to The Cmpretion upon the exercise of such Options or the c+rvcrstin or
excbmgc of such Coav&bfe Seourities, or iir the case of Options for Couvertible Sea@+, the
exercise of such OpGons for Convertible Semitics end the conversion or exchange of such
Convertible Sectitics, by

(If) rhemsximum namber of shares of GmmolL Stock (as set
f&h in the iustmmen% reIatiug thereto, without regard to auy provision contained the&n for a
subsqueut adjustment of such nupsbe~) issuable vpon the exercise of such Options or the
conversion or exchange ofsuch Convertible %curitie~.

_ .I
(C) Any Additid shares

of GVIUUO~ Stock deem-+3 to have been issued pursuant to Subsection 4(d)@i)(B), relating to
stock divide& and stock subd.itisions, shell be deemed to have beta issued for no
consideration.

, . .03 a -
In the event the out9.an&ng shares of Common Stock 3ha.U be math&d

or consolidated, by recIa.&ication  or otherwise, into a Iesser number of shares of Common
Stock, the applicable Convmion Rice in effect immediitely p&r to such ~binaticm or
c~asolidation shall, concum?ntIy wirh the cfkctivmess of such cotnbination or cmsolidati~ be
imresyod propoIfiomtely.

‘, ,( v i i )  - f o r -.

Tn case of any A~&it-imi Event (c$hec than an A&is&m Event which ia
treated as a liquid&on purrmrnt to Subsection Z(d) or Z(e)), each share of Preferred Stwk SW
lllereaffer be coevertibl~ intithe kind mid emoun~ of shares of stock or other scouri&s or
property to which a holder of the number of shares of Common Stock of the Corporation
deliverablcupon conver+n  ,of S&I Preferred Stock would have been entitled upon such
Aquishion Event; aad, in such cast. uppropsiate adjusfineut (as d&mined in good Mb by the
Board 9fDircctom) shalt k made in the Bpplica$on  of the provisions in this Section 4 set tirth
with respect to the rights and interest there& of the h&ers of Prefcrr~  Stc+ to the estd &at
the prcWsicms act forth in this Section 4 (in.cIudiag pmvisious tith sesp~ to cl&g= in and
c&es adjustmems oftie applicable Conversion Price) shall  thereafter be applicable, ps nearly as

- 16-

WAStbJ~/1’127~?3:2:05,‘19@13
204062



FROM CORPORATION TRUST (TUE) 1 j, 03’ 98 09: )9/ST. 09: 13/NO. 356!004141 P 18
. i, -.

(c) w. The Cmpomion will not, by amendment of its certificate of
Inwpmuion or through any reorgardmion,  tiansfer of a53.33, consolidation, merger,
&solution, issue or safe of Becuritics or any other volnnt& aetipn, avoid or seek ro avoid the
observe or perfonnanoe of any of the terms to be obsewd or perfprnted hereunder by the
Corporation, but wiIl at all rimes in good faith assist in the wmying our of all the provisions of
ihisSecfion4sndin~etakingofalls~haeti~na4ybe~aryorappropriateinoTderro
protect the Conversion Righrs of the hoMer5 of Preferred Stock against impairmenr.

(0 m a< to A&s&m&. Upon the occurrence of each adjustmcnr  or
readjustment of a Conversion Price pursuant to this Se&on 4, the Corpora&n at its expense
shall promptty compute such adjusbnent or readjusfmcnt in accordance with the wms hereof and
firmish,tu each: holder of F’referted Stock a certificate s&ing fprth such adjustment or
readjustment  and shahg in detail the facts upon which such adjustmwt or readjusrmenr is
ba4ed IThe Gxparariti sh&, upbn the w-it& request at any time of any holder of Prefer&
Stock lkrtish or cause to be tiheh ti such holder a similar certificate setting forth (i) such
djusfments ad readjus, (ii) the applicable Conversion Price then in effea, and (iii) the
number of shares of Cornmon St&c and the amount,  if any, of otberproperty which t&n would
be recsived upon the wnverhn of the @icaMe PreftfFed Stock.

(g) m, lnlheevem:

Cl that the Corporation dcclazes  a dividend (or any orber distriburion) on im
Common Stock payable io Common Stock or other swurities of the Corporation:

(iiii of any re&ssific&on of the Common Stock of the Co~nKion  (other
ban a subdivision or wmtioruio21 of its omdii shares of Common Stock or a Block
dividend or stock distribution thereon), or of e.ny Acquisition Event; or

09 of the involuntaty  or voluntary dissolution, liquidation or win&g up of
the corporation;

then the Cqmration shall  cause to be fIletI at its principal office or at the o&e of the uansf&
agent of Preferred Stock, and shall qe’to be mailed to the holders of PrpfEned Stock at their
last addresd as &own ‘w the rewrds offho C9rporarion or such @u&r agex at least ten &5

prior fo the record date specified in (A) below or nventy days be&r& the date specified  in (B)
helow, a notice stating

-17-
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(A) the record date of such dividend, dis&ution,  subdivision~or
oopbjnation, or, if a record is not to bewkcn, the date as of which the holdc~~ of Common SWk
of record to be crrritled to such dividend, disuibutio& subdivision or con&in&on are to be
detm-hed, or

(B) the date w which such re-classiio& consolidation, mcrgcr, sale,
&ss&ion, liqufaaiian q Meg up is expwted to become ef&-&w~ md the date as of which it
is expected thai hoidm of Connnor~ Stock of record shall be $itM to exchange theix &ares of
Conunon Stock for securities or odwr propexty  delivemble upon SW& reclas&icarion,
cxmsolidaeion, merger, sale, diss~hnion or winding up.

5. Mmdatmy  Conversion.

(i) ,&I, ydnot less &an aU,loftbe  &i&s of Series s &ferred Stockti
out-ding shall be ~madcdly drkpted, s$bmt any’ action on the pait of th& holder dwteof,
into share? &fIihnrmon Sroc~ at the then effective applicable Convcrsiop Price, at t&o closing of.
apubhc offering pumqt 7.0 .an eff’tiwb registratiop sratettmr under the Semities Act of 1933,
as arma&, resulthg in at least %2U,OOO,LIOr)  ofgross proceeds to ‘tie Corporation, and at a price
Of at least % 6.17 peg share of Common Stock (subject to Adjustment) (such ofE%ing, a
“Qualified Public O&ring-).

(ii) In addition to the mandatory corweraio~  provisions of Section S(a)(i)
hereofe all and not less than all, oft& holdgxs of z&ares of Se&s B preferred Stock then
outstandinp,  will be req+d TO convert thch sloes of &ics B P&&red Stock into shams of
Cantnon St0+ at the then effective applic&le Conwrsion &ice, at any time upon Written
notice re?reiwd  from the holders OF at least m-thirds (U3) of the then oqmnding &m-es of
Serie B Preferred Stock consenting to the automatic cowersion of all of the Sties B Pre&red
Stock into shares of Common Stock pursuant to rhis Section S(a)@).

01 AH. &d not less tlqan all, ofthe shares of Series A l?ref& Stock rhen
olrrddbg shall be a~malicdly coJwlytcd,  without any i3dhll oh t@ part of the hol&UlEreof,
irkto Shares of Common&~&, prt the then efkctive applicable Conversion I%c+ at tie closing of
E Qualified Public Offerin%.

(ii) Iq wMtiont0 62 &i&story conir&ior~ prwi6ions of Swriod 5@)(i)
hereof, alI and not less,@ all, af the h&ders of shares of Se+ A @fened Steck+cn
outstanding will be feqiird to cotweft their shares of Sties A F’wferred %&into shares of
Common ‘s&k, at the then efTeetive apdicable Conversion Price, &any. f&e’upon’written
notice received f&o the hoidtxs of at lean two-t&% (Z/3) ,ofthe t&n owta&ng 5hares of
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Series A Preferred St&k consenting m the auwqmtic Lenvcrsion of all of the Se& A Pmfhrrsd
Stock hd shares of Common Stock pursuant to this Section S(b)(ii).

(c) In tie cast of auy automatic conversion pursuant ‘fo dais Section 5, the OuWauding
shares ofprcferrod Stuck to be automati&ly converts  &all be converied auwr&catly  wirhom
any further action by the holders of such &ares and whether or not fbe ce&icams rcpretirrg
such 5lxu-m are 5urrM ro the *ation or its transfer agent; Irrovi8ed.  that the
Corpotation  shall rm be ~obiigated 20 issue to any holder wrtificarea  evidencing the shares of
Common Smck issuable such conwreion unless certificates evidenciug such shates of Preferred
Stock are delivered either to the Corpomtion or any n-an& agent of the Corporation.

(d) All certihcates evidencing shams of Prcferrcd Stock which are required to be
surmdcd for umvcssion. in accordauec with the pro~sions  hereof s&ail, from and afl&r the date
such certificates are so required to be s&rendered, be deemed to have been r&red and canc&d
and the shares of Prc.f&ed Stock reprcsenred thereby cenverred h-&q Common Stock for ‘all
purposes, notWhsmnding the failure of rhe holder or holders thereof to ~urrertdq such
cmtifxatcs on or prior to such date. lhe Cerpomtion may thereafter t&c .wch appropriate action
as may be nccossary to reduce the authorized Prcfccred Stock accordiily.

(il If the Company has not consummated a QualEed public O&ing, then at
any time dlhg the series B Redcmp~a Pqiod (as defined below) the holders of Salea B
Preferred Stock shall have the, right to require the Corporation to rcdcem &arcs of.Scr& R
Pmferwd Stock as deqibcd inthis Sectiou 6 at the Series B Redemprlon Price (as de&ed
bebw) by delivering tittcnnoticc to the Corporation (a “S& B Rcdqupiion Electjon”). The
“Se B kzdcmqtivn Period” shall  mean the later of(x) tie 30 day period commencmg on the
dare thaw is, the one year armiwaary ofthe man& date of eny high yield debt issued by the
Corporation prior to Dcoember 3 1,1998; or &) March 3 I, 2003.

(ii) vpon tie delivery of a Series l3 Redemption Election, the Corpomeion
shall noti@ promptly all holders of char& of Se&es B Prcfcrred Stock in writing (the “Series B
R.+deqti&n Notice”) of tjre delivery ofthe Redemption Election, and a disk&rested  appraisal
firm Which fs a member ofareco&edprofes$onal aasocitioh reasonably acceptable to me
Corporation and the holde&of a major&y of the Series B Preferred Stock shall d&ermine Market
Value as set forth belaw. If the par&s are unable to agree on an appraisal firm vi&in IO days
8fL~ f&c expiration of the delivery of ti Series B Redemption Notice, a firm shall be selected by
Iat from fhe tqHier inwmaent banking tiqns, Sftcr me Corporation and the hoti? of the Series
B Preferred Stock have ,y& eliminated one such firm (&a “APfiaal Finn”). The @pra&al
Firm shall  then mate a demrmiwtion of,the bfa+t value, a& usrug 8~fb son of
Market Vatue, shall whhe the Series B Redemption Ptiec The selection and dewr&arion of
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(iii) The holders of&ares otEeries  B Prefured Stock may eIectta sell to the
Corpotation  all ar a portion of r&L sbar~rs of Se&s @ Prefemd Stock by &l&riug w&en
notice to he Cqcdion vdhin 15 days a&r fnal detctmination of the series B Redemption
P&e. subject to the provisions hereof, uithin 40 days ai& fiml determiqation  of the Seties B
Redemption Price, the Corporation &all puwhasc, and all such electing holders of Sties B
F*efcrred  Suck shall sell, the PC&VI of such sbxes which the bolder  tbercof have elected to
6~11 TO the Co-on at a.time and place mutually aheable to &he CorpozaPon and the boldas
of rbe S&es B Pret&ed Stock (the “Se&a B Redemption ~Josing”). l-be corpo~on sbalJ
notify alI holders of Shies I3 Prefared Stofk oftbe date and place oftbe Se& B R&mp#ipn
Clw.~ Et leas sewa days ptior To the series B Redemption Clo&g.

(iv). AT ,tie Se&s 13 Redemption Closing, the hoIda of Series B Pnzfen4
Stoclc shall deliver to lthe Corpotatiou certifica?cs mrning tie &res of Series B Preferred
Stock tiu.h they have elected to selt to the Corporation; and the Carpaation sbaJ.t deliver ti,
each such holder the Series B Raiemptjon Price for e+ch slam of Seriq B Prcferrcd Stock to be
sold ro the Caporation by aa&cr’r or sertifiedcbeck or by wire ImnsI& to immsdiately
available iin& to an &count dcaigm~$ by wch holder

[v) The “Series B Redemption Price” of a share of Series B P@rred Stock
meat@ the amount eqd ro the amount which would be received per sb of&&s B Pref@
stock if the assets of the Corporation were s&for c&h qual@ the k/la&et Value, and the
C~rporarion.  were liq&&d immediately them&x pwmmr to Sectios 2. ~“Mm-ke~ Value”
means the fair market valqe ofthe Corporation as a going concern detexmined on ?he basis ofthe
$de of 100% of the Corporation as b+veen a @a~?& buyer and a willing ~91~ &d &&g into
account all relevant f&tors dctermintxive ofv&e..

(i) If the Company has. not wtwzmmated a Quniifiai Public Offering, then at
any rime following either (IL) tbc Series B Redemption &o&g if any boldem of S&es B
Pmfmed SW shall Fve d#+md a Series B Redemption Election to the Corp+mioe or Q
tbe end of the Series St &den~ptior~  Pe+d ifmholders of Series B Prefared Stock shall bavo
delivered a Series B Redemption Elect+ lo the Corporation, rhe holders of Sa-&+s A Prefbrred
Stock shall have the &$t to &quire tic Corporation to redeem shares of S&es A Preferred S&k
as’described in this Se&od:at the Series A Redemption Price (as defir@b&w) by delivering
witten  ~4d.z to the &marian (a “Series A F&demp&, Election:‘).

020.
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(ii) Upon the delivery of a Selies A Redemption l?.ieciiun,  the Cvrpsration
shall notify promptly all holder of shsrcs of S,ties A Pr&ed Stwk in w-it& (the “Sties A
Ridanptim  Notice”) of the deiivezy of th$ Sties A Redem@on Elecrio~ and B disiiterwtcd
Appraisal ,Ffitm wbicli is (I member of a mmguizcd  pwfessiod associmim rwwddp
scccptablt to the Ccqxatio~  and rh6 holders of a majority of tie Series A &ferrcd Stock shall
d& Ma%& Value as ?et fbrrh belvw. Iftbs parties +xe unable to a@? on an Appraisal
Firm within. 10 days a&r ti expiralion of the delivery qfthe Series A Redemptian Notk, a
firm shall be sedated by lot from the top-tier i$vestmem banking Gnus, after the Corpotion and
the bulders of the Series A Preferred 5rc& have each eliminated one such firm fhe Apprzi&
Ehm &ell ihen make a determiion vf the Market Value, a& u$ng tic& determinafion  of
f&rket Value, shill cslculata the Se&s A Redemption Price, The selection and depenainalion  af
the Appraisal Firm sh+ + final and binding upon all partics.  The exp#~s;vfrhe Appraisal
Firm shall bs bqne eq”Uy by the holden of the Series A Prefqryd Scoe~ ins a gcoup and on B
pro ra[a b&is in accordance with the shares of&& A Preferred Stock TD bc r+u~~d, and tie
corpmafioLl.

(iii) WitJCn 10 days after the final determimioi of the Series A Redemption
Price pursyan~ co subparagraph 0) ah~ye,  the hoiders of slur= of Series A Preferred Stock may
elect ro sell to the Corpvra~W~ all. or a p&on of &‘&arcs of Series A Preferred Stock by
delivering r&ten notice KO the Corporetim. Subject to the proti$ons hcnxf, within 40 days
alter fhe 6nal deKecmination oftbe Series A Redemption Price, the Corpora&m shall pllrchase,
and all such electing’boldas; of Series A P&wed Stock shall sell, the potion  of such shsrw
w&h the holders the&f have elected ti sell to the Corporaticm  at a time and place mutually
apble to the Corpop&m  and tie holders of the Series A FWfcrre&Stock (the “Series A
Redemption Closing”). The -on shall notify all bol+.rs of Series A Preferred Stock of
the dare an4 place ofti Series A Redemption Closing at Ieast sewn days priw to the Series A
Rfhnlption Closing.

(iv) At the Series A Redemption Closing, the holders of Series A l’r&rr&
Stock shall  deliver to the Corporarian &%ficates represzming the shares of Series A Preft-xced
Stock which they have &zt4 w dell ro~thc Cwpmxioh. md the Corpwation s4aU deliver to
&ach such holder the Sties 6 Redemption Rice foi each share of S&s A Preferred Stock to be
aId to the, Cqomtiw by c&W’s  vr terrified check, OT by wire transfer ofimmediarely
available funds to an mtmt designated by SW& holder.

(c) Notw%h&nding any&Lug to the oomz& conuined id this Secrion 6, if the
cotporatron, is unable F red&m in ful! Q11 shares renders far &mption because rhe
Chprtim has insufhcienc legal capital available to e@zt sub r+ernptions, the Cqwration
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&all dJsCme~iw avnil*Je legal capi$d as foUms; (i) first, to payment ofthe aggregate SatiFs B
Redemption I’& to h$im of Series B l’ref& Stock that have requestea tit the CorporaIion
d.cem their shares of Series B Preferred Stock in ee wirb Section 6(a) above; and (ii)
suqd, to payment of the aggregare Series A Redexnptlon  Price to holders of Series A Preferred
Sk& ihat have requested that the Cwporation redeem their &ares of Se&s A Preferred Stock in
awordan~e with Section 6(b) above. Any potion payable to holders of P&wed Stock pursuant
DY this Section 6 that is mt paid in fesh or Msh equivalcn~ at the respecrive Reden@- Closing
&Al: be paid for by the issuance at snob Redemption Closing of promissory notes in form and
substance reasoriably &tis@ctory to Ihe holders of the F?oferred Stink reazoiving such no& (the
“Redemptive Notes”), At any time that Redemption Fates are outstanding, the Corpomtion yy
ir+cw bank debt or third-party instimtianal  non~uity  flmmcing b connectiOn  with the opemion
of its bo3iness Which is senior to the FLedemp&n  Note5 so long as such debt does not pi&&it the
bely payment of amounlx due on rhe Redemption News tilers +ch sentor debt is in default at
such time. Ncawi-ng the fbrcgoipg the,Redemption  Notes $alJ remain senior to any
qbligatiorrs  owed to C&&n A. Thomas, Jr., Bruce W. $ednarski, Peter B. Callowhill,  Corlyn A,
Marsas or other: holders of common Snxk.

The Redemption Notwwill bear inter@ per annum ai the greater of(i) Prime plus 100 lx~.is
points, or (ii) &.00/a. “Prifrie” means a floating fare per Anne equal to the prime interest rate per
annum pizblished fioro time w lime in the “Money R&es” section ofrhe Wall ST+ Journal (and
the h&&es such rate if&e rhen one is so pubbshed).  Accrued biter& on the Redcmptiqn
Notes will I+ payablemoprhly. ‘The prin&pd amount ofthe ~Redemption Notes will I+ payabJe
in @-cy-six (36) equal monthly iwtalhnents l&g@niug  v&in 30 days of the applioable
Redemption Closing s, .ser foorrh alxw. The Redemptibn Notes will be prepayable at the
corpontiotis option at k&y the withovt pctldty or p~urn.

FJFTHr  Jkept as otienvise provided in &is C&care oflucorporalion  or a
cex&cate @esignatiop relating to tie rights oithe holders of& class or se+ ofPr&rre~I
+& vodng separately by class or series, to elect additional directors &der specified
circumstances, the number of &rectors ofthe Corporation aball be as &t+ from time to rime by
or puf9uam ro tic By-laws of the Corporation (the “By-Laws”). No di&r of rhc Corporation
need be a Stockholder,

SIXTH: Tbc Corporation is to have pzpctud existence.

SWENTH( h ftutbanee and not in limfrarion  of the powers conferred by statue,
the Board ofDirectars is expretiy authotizzed:

(a)

-22-
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(d) To designate or&or more comm~tte&, e& commit&z fo cow& of one ,w
molle oftb2 direct& of the Corporation, The Board may dwigna* one or more direcrors
as tibroaee. nteinbcrs of “py commitree,  who &y F&W any a&m or disqualtied
member at &ny meeting oftho wmmitkc. ‘The @y-Laws may provide, thaq ia the abwmze
or disquaIifi.catlon  of a membet of a cwimittee, tic member or Fmbers fhereofpreseat at
any m&g am+ot disq&fied horn yoting, w&her ornoe hc or they constie& a
quom may Uoanimq~I~iy appoi,m w&w member of tie Board of DiRctMs to act a~ the
meeting in the’place ?f auy suoh,absentar  disqualified member. .ky sue.h committee, w
the extent prwided iix the re&ution of the Board oftioctors, or in’thc &+ws ofthe
Corpptior~, sh6ll haire and ,may~exewis6 all rhe p6wa and a~&orit~ ofthe Board of
Dimtors in the knageti of the busiks and afbirs of t&e Corpomkn, pnd may
authorbe the se& off+ Corporation to be afkcd ti all papers which may requ& it; but
no such cocnrni~  ihaIl have the power or audmriry in rekcricc tmmcdbg the
CeriScara of kcorpo&ion, adopting an agrecniti  of merge or wnsolid~on,
mcor5mendiDg  tp the sW&holtis the sale, lease or change of di or substmtidy all of
Ihe Corpotiods p,m and assets, racommend& to the st4ekholders a dissoltio~ of
the dhrpoxafiou or aecvocmio~ of a diss&tion, or w@ing’@e B+I,aws of the
Cqwatioo; and, ur11es.s  rbe resoWion or By-Laws express.Iy so provide, no %h
oommittec shdl have the powm OF autiriy to declare a dividend or tb authorize tie
i3iwauce of stock

(4 Wheu and as authori& by the s~I&oldexs in acwrdance with s-k, to
sell leas4 cxc~ oi ofbed% dispose of all c?c&m+lly all, of the propcKly and

,855eos of the Corpomtior~. in&ding its good’will  d ifs ~orp0raQ kmcbke, upoa SI&
terms and conditions sod for poch consideration, which may wnskt in whole or h part of
money or property including &ares of s&k in, an&or &her w&es of, any other
cmpxation or coqmati, as ifs Board of pitadon shall  deem expedie~~t and for the bea
iaaesw of th& cixpozar.ion
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ofar.ty c&m or closes, whether AOW ot hqsftcr a~A~tized, for ,wh consid@ion as may
be d+$m.ed dvbble by die Board of Directors arid, except as c&6 set fond in this
Certf5cat.e  of korpo~on, withour any action by phe sizxkho~ders.

EIGHIX: Meet&s  of stockholders may be heId within or wiphout  the State of
Delaware, 89 the By-Laws may provide. The books of the Coq+ralion may be kept (subjocl to
my provisions contained in the staturn) outside the State of Delav+areat such place or pieces as
may be designated Tom rime to time by the Board of Directors ot in the B~-&w of the
Cqrpomtion. Eleckns of d@mok need pot be by written ballot unless the By-Laws of tic
cotpodon 6l-d so pnavidc.

UIMW: A dieeet~r  ofthcCorporation  shll not be pwsomaUy liable to the
Cotporation  or its sto+hold~ for m&@ry damrgw for bmeh of fiiwhy duq as a dir&or,
except for liability (i) f?r any breaoh of the director’s duq df loyalty to The Corporation or its
stoc@tol~s,  (ii) for a& oi omissions not in good faith or which involve intentional miseond~t

or a lamvjng violation of law. (iii) under Section 174 of the Delaurare  Go& Corpora$ion Law,
CYT (iv) for any transaction tim N6ch the director derived an improper personal benefit If the
Delaware @emal Corpclraiion  Law is rigmpded after approwil of this article to a~&riz
empcme spioa further elimhting or limiting the pqmnal WiIii of dkbrs, th631 the
liebiliv of a director of,the oorpor&ou rJ-&l be iJin$ted or limited to the fullest extent
pBrmitted  by the Delawr+ Generai Corporation Law3 as so amended.

Any repeal or mcditication of the foregoing p&ph by the st~ckhotdq of the
. . . ..I corpoiafion &lI nor t3++y affect any tight 0l ,protection  of a directq of&e Corpot&on

i3xbtbgatthetirheofsuJt~ormodi5~0~

.
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un&@A&~g may bc acteptcld  without refereue  ,%a the II naucial ability of such pason to make,
an& repayment.

The cotporaticm  shall nor indemnify any such prison seeking indemnification in
eonn~on with a peeeding (or part thaeof) titiatad by SW& petson unlas tie titiatiod

rkqeof was appmved by the Bo& of Directors of the cotporatkm.

The indemnfficazion right3 provided ln this TJ%JlX Article (i) shall not be deemed
exclusive of any other r@ts to A&h those indemnified may be er&lcd under ~y law,
agrsrn& or vote uf stockhoMers or disinterest~ directors or otherwise, and (ii) &all inure to
the ben&t of &a he&, ~XCCUWS and tahi&rators of such per$on~. The DJQW&OCI ,rnhy$ to
the mitcnt atiorized tkn time to time by iu;.BomI of lhectoq jpd.&muifi&on righfs t+
other employees or agents of% votpomtion or other par&u s&ng the Forpora?ian arid such
righ?s.  may be e&&&t to, or greater or Ins thaa, those set forth in tis ‘lTNIH &ticle.

I’
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\ IN wlTNB3S WHERJ?OF,  fkt2000 clroup,  b~[nc.  has caused this ltestated Certificate of
K~~~rporation to be cse.cuti in its name am.4 on its behalf by its President on May Is_, 1998.
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